Halakhic Issues Facing
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Question: How can halakhically observant Jews who identify as non-

binary make halakhic choices in a fundamentally binary system?

Some of our children look in the mirror and know for a fact that they are
neither male nor female. Depending on where they live, they may find a com-
munity that welcomes them with open arms or one that disputes the very fact
of their identity. Halakhic Judaism is fundamentally gendered. From the very
first verse that describes creation, the rabbis have interpreted humanity as fun-
damentally binary as Genesis 1:27 says, “brix 8792 12p» 121” — “Male and female
[God] created them.” This binary carries through a plethora of laws, where the
rabbis discuss how the Torah applies differently to men and to women. In our
critical text, Bikkurim 4, the rabbis ask, “how do we classify someone who does
not fit?” Every categorization is along the gender binary. How should halakhi-
cally observant Jews who identify as non-binary or whose children identify as
non-binary navigate the inherent cultural and halakhic issues that arise?

Our motivation here is clear: people who identify as non-binary exist
in our families and communities. The scientific community continues to
acknowledge this phenomenon as having scientific basis though they cannot
yet fully explain it. In the Journal of Endocrinology, biochemistry professor
Charles Roselli writes, “The establishment of gender identity is a complex
phenomenon and the diversity of gender expression argues against a simple or
unitary explanation.™

Gender non-conforming members of our community, particulatly youth,

1. Roselli ce. Neurobiology of gender identity and sexual orientation. ]
Neuroendocrinol. 2018 Jul;30(7):e12562. doi: 10.1111/jne.12562. PMID: 29211317;
PMCID: PMC6677266.
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are at particular risk if not fully welcomed into our communities: “Suicide risk
among transgender and nonbinary (TGNB) youth is a public health crisis...
existing research consistently finds that TGNB youth have worse mental
health and greater suicide risk compared with cisgender youth, including cis-
gender lesbian, gay, bisexual, queer or questioning (LGBQ) youth.”? Writing
in the peer-reviewed journal Transgender Health in 2021, Price and Green
conclude that gender identity acceptance by peers and adults is associated
with lower rates of suicide attempts. This preliminary data should be sufficient
for us to take action in our communities to accept non-binary youth fully for
who they are. The primary question is how we can do so within the halakhic
system.

One possible approach is consider a case where halakha recognized that
some humans were not definitively male or definitively female. This approach
could help establish a halakhic framework for thinking about people who don’t
fit the binary. How did chazal handle gender difference? The Talmudic cat-
egory of the “androgynous” (oiryiamy) is fertile ground for this discussion. The
Mishnah and later texts, including the Talmud in Yevamot and elsewhere,
Maimonides in his Mishneh Torah and Rabbi Yosef Karo in his Shulchan
Aruch recognize that someone could be born with the biological character-
istics of both men and women such that that there may never be a way to
determine (using their medical knowledge) into which biological category this
person fits.

Categorization is extremely important: many aspects of a person’s life in
the times of the Mishnah were defined by biological sex. Mishnaic and rabbinic
sources cover everything from marriage and intercourse to personal purity,
financial valuation, and performance of mitzvot. The rabbis see the world in
a gendered way and feel compelled to classify this person so that they know
how the law applies to them. There are three ways it is possible to classify the
DipyITN:

1. The oivyivny is a halakhic male. In this reading, the presence of a penis
defines a person as male, and the additional presence of female repro-
ductive organs does not change this person’s fundamental status.

2. Myeshia N. Price and Amy E. Green. Association of Gender Identity Acceptance
with Fewer Suicide Attempts among Transgender and Nonbinary Youth.
Transgender Health. http://doi.org/10.108¢/trgh.2021.0079.

48



Rabba Aliza Libman Baronofsky

2. The oiryiamx is a case of doubt (safek), and we will never be able to
resolve this doubt one way or another.
3. The oiryinny is a third category of human altogether.

It is noteworthy that there is no classical opinion that suggests that an androg-
ynous individual is female, in what is likely the converse of opinion #1: If a
person has a penis, the rabbis cannot imagine any way to see this person as
fully female.

If poskim are willing to rule halakhically for the third position, we can
begin to map out a framework for how a person who is definitely not male
and definitely not female can fit into the halakhic system. Living in a Jewish
community, the questions that may arise regarding the non-binary individual
include, but are not limited to, how one should dress; whether one may shave
their peyot and beard (if applicable); whether one may have yichud (isolation)
with a man or with a woman; whether one is obligated in positive, time-bound
mitzvot; and whom one can halakhically marry. The most challenging issues
are the biblical ones, like marriage, where we cannot simply rule leniently in
a case of doubt.

Fundamental Challenges Inherent in this Approach

In the classical sources, discussion of the gender binary revolves entirely around
observable biological differences. In this case, we are looking to make space in
Jewish tradition for those whose gender identity is different from their biologi-
cal designation by not conforming to the binary established by society and
by traditional Jewish practice. The rabbis of the Talmud spoke only of biol-
ogy, but in our era the scientific community recognizes that gender identity is
separate from biological sex, leaving us with a halakhic conundrum. In our era,
religious leaders who search in the classical texts for help resolving questions
about gender and halakha must rely on texts that only consider biology. When
modern rabbis do so, they apply gender to cases that only considered biology.
To say that one applies to the other requires a cognitive leap.

It is clear in certain cases that the rabbis rely heavily on biological real-
ity in their decision making: in many cases, the presence of a penis and the
rabbinic bias to associate male identity with a penis is a major driver behind
their rulings. We will have to contend with this fact as we study the oivyigx.
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Mishnaic Sources

The fullest treatment of the case of the piryivmy is found in the fourth chapter of
Masechet Bikkurim. However, this chapter may not truly be from the Mishnah;
despite some textual differences, it largely comes from the Tosefta Bikkurim.
This chapter’s omission from all authoritative editions of the Mishnah means
that many classical Mishnah commentaries never discuss it. Having fewer
commentaries and less well-developed discussion of it also limits how much
material we have to work with as we analyze this chapter.

We'll first consider the appearance of the pivyinms in other tractates of
Mishnah before returning to the comprehensive discussion in Bikkurim.
As outlined above, in some cases in the Mishnah, the oiryiamy is treated as
definitely male while, in other cases, the piryiaqs is treated as a safek (unre-
solvable doubt) or as a third category. The difference between the latter two
can be subject to dispute based on the scant information present in most
mishnayot.

The best evidence for the piryivns being definitely male is that the Mishnah
in Yevamot 8:6 allows the oiryivmx to marry a woman, and if this person is a
kohen, enables her to eat teruma:

DﬂJ’;‘ﬁ’f;k_& [taiathigh) n’;v;r_m ,’?Bjﬁ{/? na NWJW ]tlb DiJ’;ﬂTj;ZS ,D"}pix ]1517;22’ 2N [o)iRkh)
I212,71PPD P2y DRI DIPNITIN MIN MR 227K K IN KD

Rabbi Yose and Rabbi Shimon say: A priest who is an androgyne,
married an Israelite woman, enables her to eat teruma... An andro-
gyne may marry a woman but he may not be married by a man.
Rabbi Eliezer says: If [a man] had intercourse with an androgyne,
he is liable to receive the punishment of stoning on his account as
if he had had relations with a male.

In this Mishnah, three different pieces of law all rule that the case of an -i19x
piry is the same as that of any man. Most other sources in the Mishnah don’t
suggest the oimivmy is definitely male. If an oiryismx child is born to someone
who vowed to be a nazir if he had a male child, he is not a nazir (Nazir 2:7). An
piryiame person cannot be valuated for the purpose of donating their value to
the mishkan, as discussed in Arachin 1:1, since “rxT) 72 *XT71 921 KON T iv8w,”
“we only valuate definite males and definite females.” In Chagigah 1:1, the
piryiame is listed as a person who does not have a chiyuv (obligation) in aliyah
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le'regel (pilgrimage to Jerusalem) in contrast to a man who does. In general, the
mishnayot outside of Bikkurim mostly point away from option (1) where the
oiryivma is a halakhic male, but it is not clear whether the Mishnah thinks this
is for reasons of doubt or because the oiryins is their own category.

Fundamentally, the Mishnah in Zavim 2:1 tells us, this person is dealt with
stringently to avoid potential sins:

TR VRN N TR T2Y I DI DRy

With regard to a tumtum and an androgynous [person], they place
upon [the androgyne] the stringencies for a man and the stringencies
for a woman...”

The mishnayot in Bikkurim begin with a statement that:

DUNDWIR? MY D077 12 W, DOV MY 00077 12 W, DOVIND MY 00077 12 ¥ DI
(372 DDA RNOOWT,K:'T DN DD KDY DWIRD KD MY IR 0577 12 ¥

The androgyne is in some ways like men, and in other ways like
women. In other ways [the piryamy] is like men and women, and in
others ... like neither men nor women.3

Each subsequent Mishnah enumerates examples for each of the four catego-
ries. In Bikkurim 4:2—3 (corresponding to Tosefta 2:3—4), there is discussion
of halakhic distinctions between men and women in how the oiyinmy is clas-
sified in areas of ritual purity, particularly concerning the Temple, general
biblical commandedness, aspects of appearance including hair and clothing,
marriage and appropriate sexual conduct, and financial issues. When reading
these sources, it is important to note the difference between versions. Two of
the extant versions are called Nusach Ha’Gemara (the Version of the Gemara,
the first version listed on Sefaria) and Nusach HaRashash (the version chosen
by the Artscroll Mishnah Series). There are some key differences between
the texts, particularly in the areas of shaving and yichud, two major areas that
could impact the day-to-day lives of non-binary Jews who have passed the age
of mitzvot.

3. Bikkurim 4:1; Tosefta Bikkurim 2:2.

51



Keren IV

RILD DWIN? MY T2
D7 PRI, DwIR2 1322
5021 QY WD
Ny XD DaN NN DuiNe
nign 2532, DYIND
[DWIND 1IR3 NIDNGT

N DwIR? 3] mew 00997
R 8D SR RPN DWIND 12192
DOWIN DY TIPNN PRI DWIND
DPWIRD NN DY PR DWIND
[Dowino ok Xpon PR]
TVIR ML 93337
Rall7AN S Fyniigh]

Version of the Tosefta Version of the
Gemara Rashash
Bikkurim 4:2 Bikkurim 2:3 Bikkurim 4:2

1122 Ridwn 27300 DwIRD mw
N3 KD DIR RN DWIRD

DOWIN DY TAPIN WK DWIND
DOWIND FNIT OY NP3 IPRY DIWIND
DR DIND SO LY N
DY NP
men a2 e

DWIRD AN MNNNT

Version of the Gemara: “In what ways is [the androgyne] similar to men? Like a

man, [the androgyne] is considered unclean through semen; is required to per-

form yibbum (levirate marriage) like a man; dresses and cuts hair like a man;

marries others and is not married off, like a man; and is obliged to perform all

the commandments in the Torah, like a man.”*

Version of the Rashash: “.. He may not be secluded with women, like men.

He is not maintained with the daughters, like men;

of: “You shall not round

eviticus 19:2) and
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Version of the Gemara

Bikkurim 4:3

DRI NpLR :DW? MY 732
DWINT DY TR0 IPN) DY
"R 52" 5y 121 9N JakPER)
53" 5y %) B e e,
2091, W2 "Dme? N

T72Y2 5y 10N WD MY

HalvebhyHiyelnli=kiels) Hakvs D

Tosefta

Tosefta Bikkurim 2:4

DTINI ROWLD DI MY D577
DWIRT DY TN PRI DD
PRIDRID DS PRR PRY DOWID
[Pom] pryoowas o3 oy P
555 5100y WD DWW WP
5Y2) ORI DWW NN MY
.Dwsa [Mnan ] Moo nraya

4. Sefaria community translation.
5. Mishnah Yomit, trans. by Dr. Joshua Kulp.

52

Version of the Rashash

Bikkurim 4:3
DTIND R 27800 D5 M
DWIRT DY TN WY DI
WRIDWI DIPS PP IR DWID
WP PPN DN DY PN
Y 9% 21001 WD wIPn
772Y2 HYa3 R DwIn TN
DOWID NN 0 MI0D WD




Rabba Aliza Libman Baronofsky

Version of the Rashash/Tosefta: “In what ways is he like women? He causes
impurity with red discharge like women; and he must not be secluded with
men, like women; and he doesn’t make his brother’s wife liable for yibbum
(levirate marriage), like women; and he does not share [in the inheritance]
with the sons, like women; and he cannot eat most holy sacrifices, like women.

. and he is disqualified from being a witness, like women. If he had illicit
intercourse, he is disqualified from eating teruma, like women.6

Appearance

With regards to the issues of appearance, we see that all three versions to some
extent require the piy)inmy to maintain an appearance similar to that of men.
Both the Tosefta and Nusach Ha'Rashash explicitly obligate the oiryiams to
follow the bans on shaving while the Nusach Ha'Gemara takes the opposite
halakhic tack: the oiryiap is explicitly NOT banned from shaving, just like a
woman. However, both versions contain an overall statement of “o'wxs onom”
— “cuts their hair like a man” (Artscroll translates this as “grooms himself
like a man.”) While the two versions of the Mishnah describe diametrically
opposing views on shaving, all three sources are unified in the pir)inms needing
to look like a man.

Relatedly, the two Mishnah versions both describe the garments of the
person using the term mo'vy (wrapping). The Nusach Ha'Gemara version says
“muymn” — to wrap him/themself like a man — without a direct object, neces-
sitating commentary and analysis. The commentary of the Yachin U’Boaz says
that “owxs 9omom,” meaning that the piryam8 may not wear women’s clothes.
In contrast, the Nusach Ha'Rashash has the text as “quys wxy” — “does not
wrap him/themself like a man.” Does this mean that the piryiamx does not wrap
themself like men don’t wrap themselves, or that the oiryamx does not wrap
themself like a man would wrap himself? (The latter is likely rejected because
the purpose of this Mishnah is to point out similarities with men, not differ-
ences from them.) In what manner do men not wrap themselves, then? The
Rash (Rabbeinu Shimshon of Sens), who was one of the Tosafists, comments
on Nusach Ha'Rashash, writing:

6. Sefaria community translation.
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That is to say, [the piryiams] does not wrap like men and grooms
[themself] like a man and [these laws] are included together since
they have one reason: it is the way of women to wrap their hair and
cover it with a scarf, and this is not the way of a man. The way of a
man is to cut his hair and the way of a woman is not to cut her hair,
rather she grows it like Lilith. In this matter, [the androgyne] should
have the customs of hair-cutting and dress that are like a man, so
that [the androgyne] will not come to be married by [a man] if [they]
behave like a woman. [The Rabbis of the Mishnah] worried more
that [the androgyne] would be married [by a man] more than that
[they] would marry [a woman], as has been explained; however, [the
Mishnah] when it says “spes” like a man should not be interpreted
as [referring to the prohibition of shaving] the corners [of the face],
since the Mishnah discusses that later.”

More broadly, we can ask, is this 7o'vy a specific halakhic requirement for the
piryiae (which seems unlikely in the context of the many ways the piryiagx
is not included in normative male aseh mitzvot, positive commandments) or a
cultural norm to present as male? The Rash looks at this in the latter context,
living in a world where all dress and hair presentation is coded as “male” or
“female.” Even if this person is neither male nor female, we need to choose a
category to lump them into. The Rash says that since this person can marry
as a man but not as a woman (“Dwix 8y 85 Sax xiph” in all three versions), we
don’t want them to dress or cut hair as a woman does so as not to attract offers
of marriage from men.

The halakhic issue of marriage is thorny, involving a biblical law. In con-
trast, the cultural issue is weaker in our era: where men and women sport a
wide range of hair lengths and some broader clothing choices, a need to assign
appropriate appearance strictures for cultural reasons seems less relevant. If

7. Rash MiShantz on Mishnah Bikkurim 4:2.
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these appearance laws are cultural, the posek has more room to maneuver when
other halakhic issues hang in the balance.

Yichud (Seclusion)

In the context of the previous laws requiring the oirsiams to dress like a man,
the unanimity that the oi»y 78 cannot be secluded with other men “like a
woman” is puzzling: “oowy2 owsn oy Tmnn ivwy”. After all, isn’t the whole point
of presenting as a man to keep them away from those they may eventually
marry? Is this person supposed to be “passing” as a man? If so, the prohibition
on yichud with men makes no sense culturally.

Given the unanimous opinion that the oiryivms cannot seclude with men,
we would expect that they would be allowed to seclude with women. Both
the Tosefta and the Nusach Ha'Rashash forbid this, writing “oy sr»mm ww
pwixo owin”. This puts the pirsinmx in a tricky position of not being able to
have a roommate, go on a shared trip, and the like. For our discussion, it is
relevant in the context of navigating camp, shabbatonim, dorm life, and the
early years of adulthood. It’s clear from the bigger picture of the sources that
this is a concern based on the biology of the pi»yam; possessing both types of
genitalia, the piryismx could have heterosexual intercourse with both men and
women which concerns the rabbis. This worry is relevant to us as we think
through limitations imposed upon non-binary people as a result of their biology.
Fundamentally, a life of isolation, where one cannot be trusted to be alone with
any other person, does not seem viable.

There are also some ways in which the Mishnah says the oiryiam is like
both men and women:
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“In what ways is he like both men and women? One who strikes him or curses
him is liable, as in the case of men and women; one who unwittingly kills him
must go into exile, and if on purpose, then [the slayer] receives the death
penalty, as is the case of men and women. His mother must [at his birth]
bring an offering, as in the case of men and women. He has a share in holy
things that are eaten outside of the Temple; and he may inherit any inheri-
tance, as in the case of men and women.
he is a man and a woman,” he is a nazirite.”

And if he said, “I will be a nazirite if
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8. Adapted from Sefaria community translation.
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Version of the Rashash: “And in what way is he different from both men and
women? He is not liable for entering the temple while impure; one does not
burn teruma if it came into contact with his discharge; he cannot be evaluated,
unlike men or women. He must not be sold as a Hebrew slave, unlike men or
women. If one says: “I will be a nazirite, if he is neither a man nor a woman,”
BNYT. T ccomes o naziritc BB

Version of the Gemara: “...Rabbi Meir says: the hermaphrodite is a unique
creature, and the sages could not decide about him. But this is not so with a
tumtum (one of doubtful sex), for sometimes he is a man and sometimes he is a
woman.”

In the final two mishnayot, we are given additional ways to understand the
piryiams. Mishnah 4 perplexingly suggests that perhaps this person is both a
man and a woman by classifying them as both when the law is different for
men and women. First, it requires the mother of an piryinmx to observe the
post-birth tahara rituals for both a boy and a gitl; second, if a person makes a
vow that if the child born is “mws wx”, that person is a nazir upon the birth
of an oiritmx child. In the first instance, we might say that it seems like the
Mishnah is ruling that the mother of the oiry1mx needs to observe both sets
of practices because the Mishnah is attempting to cover its bases and rule
stringently in the case of doubt, similar to what was stated explicitly in the
Mishnah in Zavim above.

The second case is more ambiguous. Does the phrase “awxy v'x” mean
this person is “a man and a woman,” or do we interpret it differently? Taken
at face value, it seems to say that the oiryisms has the status of both a man
and a woman at the same time. The commentary mn5w noxb» does not take
this Mishnah literally, writing “awx W w8 atw 9mbs w8 o s e s»an”. This
commentary changes the crucial word “and” to “or,” suggesting a psak of safek.
Perhaps this change is the result of Melechet Shlomo’s unwillingness to accept
what the Mishnah seems to be saying when it implies that the piryiams truly
has the status of both male and female.

The fifth Mishnah does not help us resolve the ambiguous nazirite case: It

says, “AwN1 N 7t pRrY 1 e s o8’ — “If one said, ‘I am a nazir if this person
is not a man or woman,” the version of the Rashash tells us “vt 1t >37” — he
becomes a Nazir. The version of the Gemara instead writes, “n iry” — he

9. Adapted from Sefaria community translation.
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is not a Nazir. This underscores the Mishnah’s difficulty in determining the
status of the piryinmx.

In that same fifth Mishnah in Bikkurim ch. 4, we first see the position that
suggests that an piryiamy is a third category. In the Tosefta and both versions
of the Mishnah, we see a version of the following statement:

TR DR 2R OX D001 12 19°7377 ) 708y 2352 73 DIPHITIR TR OV 'Y

Rabbi Yose says: The oiryinq is a creation of its own; the rabbis did
not determine whether they are a man or a woman.

This is of interest in that, if the halakha is willing to consider a third category,
it is helpful to us as we think about people who don’t consider themselves men
or women. We will see this statement of Rabbi Yose developed further in the
Talmudic sources.

A Third Category L'Halakha

Many references to the piryirmy in the Talmud seem to categorize them as a
halakhic male or as enough of a safek to rule stringently. There is evidence,
though, that at least some rabbis thought a third category could or did exist.
The Talmud in Yevamot 83a states:

93955 NOY NYT DYY 2302 972 DIPYITTIN MR DD 037 NIAT RIPMI RN PRI, Ak
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The Mishnah here, is not to be relied upon in the presence of a
baraita that teaches otherwise. As it is taught in a baraita that Rabbi
Yose says: An androgyne is a creature unto himself, and the Sages
did not determine whether he is a male or a female.

This text attempts to resolve a contradiction between the Mishnah (Yevamot
8:6) and a braita (which we see reproduced in the Mishnah and Tosefta in
Bikkurim). That Mishnah suggested in the name of R. Yose and R. Shimon
that an oiryiqs kohen has enough male status to allow their wife to eat teruma.
Given that we rule stringently in the case of biblical safek, if we believe the
rules of teruma are biblical in origin, then this person must be a definite male
and not a safek.

The Gemara in Yevamot says we must reject that Mishnah (Yevamot 8:6)
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in light of the braita where Rabbi Yose says an piryiams is its own category.
Rabbi Yose can’t say both things! The two parts of Rabbi Yose’s statement pose
a challenge to us. The second clause “n2p) ox 291 o D01 12 3700 89" might be
interpreted as evidence that the oiryinmx has the status of safek, except for the
preceding clause where Rabbi Yose declares definitively his opinion that in fact
the oiryiam is some third category: “sn mngy 202 773"

In interpreting this text halakhically, early Rishonim (including Rashi and
Tosfot) used the latter clause to say that this person has the status of safek.
Ramban disagreed with their position:

AR 5w I DA XDY IR IMRYS @R W PInDa POy 1907977 ROW 0D DIPNITING 1D
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Similarly, for the androgyne, since they did not determine using physi-
cal characteristics that [the androgyne] is male, and did not determine
using physical characteristics that [the androgyne] is female, therefore
[the Rabbis] took [the androgyne] out of both categories and classified
[the androgyne] as a creation unto him/themself.’

Ritva cites Ramban and follows his approach:

TH9T O PHBY 13T 5P WA 50T PRI O YNy 1919210 5”117 127 an
(31”277 5y R"AW7) 7279 09 09721 XY 303 1 RIT R IHYY 2102 772 DIITTIN

However, our teacher Nachmanides, of blessed memory, reasoned,
and so [ also heard of Rabbeinu Meir the Levi, of blessed memory,
who responded to Rabbeinu Shimshon, of blessed memory, that
according to those who say an androgyne is a creation unto itself, [the
androgyne] is a type unto itself and that is why it is called a creation.”

In contrast with Nachmanides and Ritva, Maimonides rules that the pivyinms
has the status of ppp (doubt) in the Mishneh Torah.

.12R) DX PDD 128 DX PO NIT) DWFIITIR RIPIT NI IR TR 128 108 D v om
(72:'2 MMEPR M95)

A person who possesses both a male sexual organ and a female sexual

10. Chiddushei Ramban on Yevamot 83a.
11. Ritva on Niddah 28b.
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organ is called an androgynous. There is doubt whether such a person
should be classified as a male or as a female.

The position of safek (doubt) in general results in a psak that is similar to a
man’s, with certain notable exceptions.

Fulfillment of Mitzvot

With regards to the fulfillment of mitzvot, Maimonides generally says to do the
mitgah without a bracha, such as in the case of tzitzit:

AN WD) 11272 N2 PRIy NN 12720 PR 107 poDI 1933 1T DIITING Divny
(03 PR8N

Persons of doubtful sex and an androgyne are under the obligation
to fulfill all the precepts because of the doubt. Hence, they do not
recite the blessing, but fulfill the duty [of wearing tzitzit] without
pronouncing the blessing.!?

He rules similarly in the case of Sukkah:

12720 PRI PHDN D21 W 301 112103 20h P7aN PR DMYH DIPNTTIRI DM 19
(22129191 DY IDWY 199, TIw) (PN

Similarly, a tumtum and an owjiams never say the bracha “to dwell in
the Sukkah” because they are obligated by doubt, and we do not say
blessings in cases of doubt.'*

Attire, Peyot, and General Appearance

Maimonides seems to follow the lead of the Tosefta in requiring that the -7
owyin refrain from wrapping their head like a woman would and refrain from
shaving their hair like a man must refrain. However, his statement that this
is not punishable suggests that the prohibition is lesser due to the safek (or

12. Mishneh Torah, Laws of Marriage, 2:24.
13. Laws of Tzitzit, 3:0.
14. Mishneh Torah, Laws of Shofar, Sukkah and Lulav, 6:12.
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perhaps due to this being a cultural requirement rather than a strictly halakhic
one.)

NN IwN) (AR PR 12 Y DR EIRD IWNT M3 K9 IERD oIV iR DIIINTIN DNy
(:2 DA MPIM AN ATy Mo

A tumtum and an androgynous may not wrap their heads as women
do or cut [the hair of] their head as men do. If they do [either of the
above], they are not [liable for] lashes.'>

Exceptions: Zimmun and Shofar

In two cases, Maimonides rules that the owyag has a separate law than
men and women: yimmun (an invitation to say grace after meals) and shofar.
Generally, we rule that a man can make a zimmun for three or more other men
(and whoever else is present) while a woman can make a zimmun for three or
more women. The owyiam fits in neither category and thus cannot lead either
of the aforementioned zimmunim, writes the Rambam in 5 ms1a mabn:

PO NINY 51 DYIND N9) DD XD 1am 1K) 5 b DTN

An androgynous may make a zimmun among his own kind but should
not be included among a zimmun either of men or of women.¢

If Maimonides is being consistent, this psak presumably reflects the same ruling
that the owyiamx has the status of poo. However, Maimonides did first state
that the pwyiamy can lead a yimmun for other w97 people, which, practi-
cally speaking, creates a third category by default, “irnb pon”, which suggests
that different owyinms people all fit into the same category together and are
not evaluated individually. Even though Maimonides is unwilling to give the
owyivmy the definite status of gy o2 793, he implies they are in the same
category together.

In the laws of Shofar (2:1), Maimonides does not exempt the pwyiag or
qualify their chiyyuv (obligation) by saying to blow shofar without a bracha.

15. Mishneh Torah, Laws of Foreign Worship and the Ways of the Nations 12:10.
16. Mishneh Torah, Laws of Brachot 5:7.
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Though they do appear to be fully required to blow the Shofar, they are still
grouped differently, as he explains in 2:2:

yRIYT 101 WRAY 1R IR AWK 7370750250 200 IR XX 0 1R 1372 20 IPRY 1 59
Ao M5, 7NN Mwn) PR IPRY AR ROV PR 1PN IR R0BIH DWHITIN R KD 70
(2:32359% oo

Whoever is not [himself] obligated regarding this matter cannot
facilitate the performance of the mitzvah for one who is obligated.
Thus, if a woman or a minor blows the shofar, one who hears does not
fulfill his obligation. An androgynous can facilitate the performance
of the mitzvah for one of his kind, but not for one who is not of his

kind.'”

The nature or degree of the obligation for the wyiamx is not the same as that
of a man and, consequently, they cannot blow the shofar and discharge the
obligation of anyone who is not an owyiams. However, they can discharge each
other’s obligation, which suggests a commonality between them all.

Yichud (Seclusion)

TERAD YR IR DD NITY 10 SNIN PR PR T ORY.DWHI DY TN P8 OWHTTIR
(R%:35 FIN'2 PMDR M327) :DWHLT DY) DWHTTING DY

An androgyne may not enter into seclusion with women. If [the andro-
gyne] does, he is not given physical punishment, because his status
is doubtful. A man may enter into seclusion with an androgynus or
a tumtum.'8

Maimonides acknowledges our difficulty with the version that appears in the
Tosefta and the Nusach Ha'Rashash, ruling that the owjisms is forbidden from
yichud with women but permitted to have yichud with men. This follows logi-
cally from the rulings and assumptions that the pwjiams is more like a man and
required to marry a woman. As a result, the laws of yichud categorize them as
a person who can have yichud with a man.

17. Mishneh Torah, Laws of Shofar, Sukkah and Lulav 2:2.
18. Mishneh Torah, Laws of Forbidden Intercourse 22:11.
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We should note here that Maimonides completely ignores the three main
versions of the Mishnah and Tosefta we saw earlier, overriding their prohibi-
tion on the owyiagx being in seclusion with a man. Does Maimonides do so
because it is more consistent in framing the oy as needing to “code” (or
present as) male, or because Maimonides recognizes that it is not manageable
for a person to live a life without normal interpersonal relationships with at
least one category of people? The latter, we hope, can give us more flexibility
to consider the person when making decisions with non-binary people.

Marriage

Maimonides’ position on marriage is puzzling. In the Tosefta and Mishnah, we
saw that the initial ruling is that an ow)ivm% may marry a woman but not be
married by a man (Tosefta Bikkurim 2:3; Mishna Bikkurim 4:2). The Mishnah
is followed by a discussion in Bavli Yevamot 82b where the discussion concludes
that an o778 may only marry a woman bedieved (after the fact) and may not
marry a man. If they did marry a man, the marriage is invalid even after the
fact, and the man who marries the owsinmx is liable for the death penalty for
having intercourse with them. Though the Talmud later concludes “:217 7257
DiryiImea od” on 83a, that does not give them flexibility in who they can marry.

In his Mishneh Torah, we saw already that Maimonides rules in mwss mabn
that the w397 is a case of doubt. In 4:11, Maimonides adds:

MIWD) (PODN 1 PRI PHD WITR 19X 11T WOR WITRY IN TR WTRY DWHTTING DIMY
(7 MR maba AN

A tumtum or owyia7R) who betrothed a woman or who was betrothed
by a man; their betrothal is one of doubt and they need a divorce
based on the doubt.®

It seems here that Maimonides does not follow the lead of the Talmud: first,
he equates the ow)9mx’s marriage to a woman with their marriage to a man,
whereas the Mishnah, Tosefta and Talmud all differentiated between them.
He also does not object to these marriages to a man as we might expect he
would, given the Talmud’s discussion of the death penalty. In the next law,

19. Mishneh Torah, Laws of Marriage 4:11.
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Maimonides discusses someone who marries one of his ni»y (biblically forbid-
den relationships) and says about that marriage, “m» nry 85" — he has not
done anything. This marriage has no effect. In contrast, Maimonides seems
to believe it is technically possible for an pwyiaTx to marry either a man or a
woman and for the pvhp (legal betrothal) to take effect.

In contrast, in wx 782 smor mabn (Laws of Forbidden Intercourse 1:15),
Maimonides echoes the position that a man having intercourse with an -ms
oy in the manner of “imay” (his maleness, presumably anal intercourse) is
liable to the death penalty, and affirms in the same law that an ow)978 may
marry a woman. Given this conclusion, we are left to wonder why Maimonides
ruled it was possible for them to marry a man in ®2'7 mws mabn (Marriage 4:11),
since forbidden relationships that lead to marriage are generally invalidated.
This question is posed by the Ra’avad, who writes in his glosses on the Mishneh
Torah:

TUARIT ) 579 550 RIS DMIRT DPR K2 pHON ) 078 D DY S 77 AR A0
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The Ra’avad (of blessed memory) wrote, ‘And why do they need a
divorce out of doubt, and behold they are not fitting to marry at all??°

Family Status

Relatedly, Maimonides rules that the ow)ivms does not participate in levirate
marriage either in the male or female role:

NYW 177 7 K9 T20 PINT IPRY )91 DINITING 90 D0 592 ARt 10 PRY 0 19K
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With regard to the following, [the deceased’s wives] have no obliga-
tion at all: a saris chamah and an androgyne, for they are not fit to
father children, nor had they been at any time.?!

Maimonides also ruled that the owyinmx inherits with the sisters if there are no
brothers (Laws of Inheritance 5:1). Thus, in three related areas, the pwyiimx's

20. Hasagot HaRaavad on Mishneh Torah, Marriage 4:11.
21. Mishneh Torah, Levirate Marriage and Release 6:2.
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safek status in the eyes of Maimonides leads them to marry as a man, inherit as
a woman, and not participate in levirate marriage at all. The wide variation in
the ways the halakha applies to this person could be challenging for practical
implementation.

Revisiting Maimonides’ Position

Maimonides’s rulings sometimes suggest that the owy7 is its own category.
When discussing animals of this nature, Maimonides writes in nams sox mabn
>y that “ams P2 3393 73Ry oD T3 pop 1aw 8Y” — they are disqualified from
being offered on the altar because they are doubtful male and doubtful female
animals; thus they are like another type.?> While we don’t prefer to make
analogies from animals to humans, it is interesting that Maimonides says this
about animals but won’t say it about people. “amx Py 13 37" is much closer to
“amyy »o2 1972” than we have seen from others who rule the status of a human
DI is a safek.

Maimonides’ positions on zimmun and shofar also lend credence to the
idea that the owyiamy is a third category; by allowing them to make a zimmun
together and blow shofar for each other, we suggest that whatever they are, they
are in that category together. Each owyam is not an individual safek based
on their particular situation; rather, they are all owyinmx together despite any
potential physical distinctions.

A Final Challenge

Fundamentally, all discussions of the owjinmx are based around observable
biology. The halakha attempts to create a framework for how this person must
behave based on their sex characteristics. To map this framework on to gender
identity raises questions that may be harder to resolve.

First, once we have established that there is such a thing as “mngy %2 7992”,
who is to say that this applies to gender identity where it is contradictory to
biological sex? In fact, we have not fundamentally established yet that Judaism

22. Mishne Torah, Laws of Things Forbidden on the Altar 3:3.
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recognizes gender identity as a halakhic factor. These are questions that are
incumbent on halakhic leaders to engage with so that we can help non-binary
people live full halakhic lives. The practical matters here are the core of the
issue that we face: when we try to decide where our non-binary children will
daven and where they will room at camp and on school shabbatonim, our
decisions will telegraph to them and to others how seriously we take these
challenges. As we navigate these issues, we can draw guidance from these texts
and their attempts to sort out these complexities.

Which of our three initial positions on the owjivns is most helpful to the
posek weighing these issues? Seeing the owyiamx as a third category helps us
affirm the identities of non-binary Jews: rabbinic Judaism recognizes that it
is possible to be neither male nor female ['halakha. However, the argument
of safek might also allow for some flexibility. In cases of rabbinic laws and
lower-level prohibitions, we can use the principle of safek d’rabbanan I'kula
and rule leniently. Additionally, bringing in the factor of kavod ha’briot can
further tip the scales in our decision making. The Talmud in Brachot 1gb tells
us:

miRaY nyn K5 [Nx] Aoty n20 7122 ST
Great is human dignity, as it overrides a prohibition in the Torah.

This principle is used sparingly, only to override rabbinic prohibitions in cer-
tain cases, but perhaps it can allow us to override lower-level prohibitions as we
guide non-binary Jews to decisions that affirm who they are as people.

Conclusion

The halakhic sources show that there is a strong tradition in Judaism recogniz-
ing that it is possible to exist in some category that is neither male nor female.
As we encounter in our communities people whose gender identity does not
neatly fit into the ‘male’ or ‘female’ binary, we are obliged to take them seriously
and treat them with the respect owed to anyone created in the image of God.
As the science of gender identity is still evolving, we need to navigate these
cases with sensitivity. Halakhic leaders must attempt to answer the unanswered
questions here in a way that is livable and inclusive. First, we must find a way
to halakhically recognize the truth of who these people are. Next, we must find
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halakhic solutions for them that are not isolating and don’t oblige them to act
in ways that are contrary to their identities. If we believe that every Jew can be
brought closer to the divine through Torah and mitzvot, we must create ways
for non-binary Jews to live authentic halakhic lives.
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