Can Women be

Witnesses in a
Beit Din?

RABBANIT GLORIA NUSBACHER

Ask any child, or most adults, whether women are valid witnesses under
Jewish law, and they will likely answer that women are “pasul l'eidut” — invalid
to testify. However, the reality is more nuanced. While many statements in
the Talmudic and halakhic literature indicate that women’s testimony is cat-
egorically inadmissible, there are also a number of instances where women’s
testimony has been accepted in Jewish courts. The use of witnesses originally
arose in three contexts: in civil cases, to determine the facts of the case in a
dispute over monetary matters; in criminal cases, to determine whether there
were grounds for punishing an alleged wrongdoer; and for purposes of establish-
ing status as part of religious rituals, such as marriage or divorce. This article
explores women serving as witnesses in civil cases.

Biblical Sources

The plain reading of the Biblical verses about testimony does not differentiate
between male and female witnesses. The Torah states:

15 One witness shall not stand against a man for Ny 5% wRa TR Ty D XD W
any iniquity or any sin, in any sin that he may sin; SNV WK KOG 592, 18N 599
according to two witnesses or according to three oY B 5y IN DTy M e Dy
witnesses a matter shall be established. RToP DY
16 If a corrupt witness shall stand against a man to Ny, BN OnO Ty DI D
testify a fabrication against him 770,52
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17 the two men, between whom there is a dispute, DI W DWIRT W TP
shall stand before the Lord, before the priests and DyTom 0, 1107,
the judges who will be in those days. (Devarim D77 D2 VT WK DD
19:15-17, Steinsaltz translation) (P> 0137

On its face, the Torah seems to require two witnesses, whose gender is not
specified; the only reference to men is in the context of litigants.

Tannaitic Sources

As early as the Sifre, the Biblical verses quoted above were understood to
exclude women from eligibility to serve as witnesses:

And they shall stand: It is a commandment for the ATOYW DN M T
litigants to stand. The two men: This tells me only 5 yara 58 pr e e
of two men. From where do I learn of aman witha gy qwmwx oy wox e
woman, a woman with a man, or two women? The  ysbry 2pma oy w pws e v

pasuk says “who have a dispute” — in any event. DYDY 2 B R T
Could it be that even a woman is eligible to give 2INTYS AP KA TR AR 91
testimony? The pasuk here says “two” and the 713,29 19715 TN Y XD TR
pasuk there says “two.” Just as here the two spoken 5y pwy x91 powas jxo moxa 2w
about are men and not women, so too the two DI N9 DWIN 1975 TN
spoken about there are men and not women. XPD'D DO MYID B¥13*75D)
(Sifre Devarim, Shoftim, 190) 3p

The Sifre seems to read verse 19:17 to require all litigants, whether male or
female, to stand. It then employs the hermeneutic device of a gezeira shava, in
which the existence of the identical word or phrase in two passages is used to
derive a halakha from one passage to the other. In this case, both verses speak
of “two,” referring once to witnesses and once to men, which leads the Sifre to
conclude that the two witnesses can only be men.

Notwithstanding the Sifre’s blanket statement, the Mishnah’s treatment of
women’s testimony is somewhat ambiguous. For example, the third chapter of
Sanhedrin contains a list of persons not eligible to be witnesses — dice players
(gamblers), usurers, pigeon racers, traffickers in shemita produce, relatives, and
a litigant’s friend or enemy — and does not expressly exclude women (3:3-5).
Those listed as ineligible to testify are engaged in disreputable practices or have
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a bias and thus lack credibility. The omission of women from this list would
suggest that there is no inherent problem with their credibility. However, the
list of individuals who are deemed not qualified to testify because they are
relatives (3:4) consists only of men, suggesting that women were not considered
eligible to testify for some other, unstated, reason. On the other hand, the
Mishnabh states that the parties may agree to allow testimony of an otherwise
ineligible witness (3:2). While this provision does not address the status of
women, the principle seems broad enough to permit the parties to agree to
admit the testimony of a woman.

The Mishnah in Rosh Hashana is also somewhat ambiguous. In describ-
ing the witnesses who are eligible to testify that they saw the New Moon, the
Mishnah identifies the same list as in Sanhedrin 3:3 and adds slaves. It then
goes on to say:

T DPWO PR AR T2 APWI IWRD PR MY 90 5o m

This is the general rule — any testimony for which a woman is
not qualified, these also are not qualified (Mishnah Rosh Hashana
1:8).

This Mishnah seems to assume categories of testimony for which women are
not eligible but also suggests that there are categories of testimony for which
they are eligible, without stating what those categories might be. However,
the Mishnah in Shevuot, about who is required to take an oath of testimony
(swearing that they do not have relevant testimony) seems to assume that
women are not eligible to testify:

The oath of testimony applies to men and not to ROV DOWIND I IVTYR I
women, to non-relatives and not to relatives, to PP R PRI, Do
kosher witnesses and not to ineligible witnesses, T PR, PPIDD3 KDY D3
and applies only to those eligible to testify... TIOM W) ... PYFD PINTINOR
(Mishnah Shevuot 4:1) (R wn T P MY

By contrast, the Tosefta is clear that there are at least some circumstances
in which a woman’s testimony is accepted. It provides that all are believed to
testify that a kohen’s wife who was taken captive was not raped — “even her
son, even her daughter” — other than the woman herself and her husband
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because a person doesn’t testify on his own behalf (Tosefta, Ketubot 3:2).!
All of these sources use the language of testimony (m4y), not just believabil-

ity (mmxs), thus raising the level of the woman'’s statement to that of formal

testimony.

In another example, the Tosefta expressly permits women’s testimony, but

only when it is given immediately after occurrence of the event:

Rabbi Yochanan ben Barokah said a woman or a TINONI FPYI212 P Y BN
minor is believed when they say ‘the bee swarm came ~ »FIx® 191 '™ 10p W ey
from here. When does this apply? When they are A1 20N DT 1.
testifying right there, but if they went out and came W OX DR [Ty S 1PYnY
back they are not believed because [of a concern NON 1IN ROW PIORI PRI
that] they only say it out of persuasion or fear [i.e. IR T NPOT NN
that their testimony has been influenced by others]. T2 F190m RDDI)
(Tosefta, Ketubot (Lieberman) 3:3) (3719573 PIp (72%h)

Similarly, in Yevamot 16:7, the Mishnah addresses whether a single witness
that a husband is dead is sufficient to allow his wife to remarry. The Mishnah
states that the Sages established a presumption that a single witness was suf-
ficient and that the witness could be a woman or a slave. The Mishnah then

reports two dissenting views. Rabbi Eleazer and Rabbi Yehoshua reject the “one
witness” rule completely. Rabbi Akiva accepts that rule but disagrees regard-
ing the acceptability of women and slaves as witnesses. He then modifies his

view to conclude that, in limited circumstances, a woman’s testimony will be

accepted:
And the law was established that they allow a woman D LY PROWH MR PIMM
to remarry on the evidence of one witness. And it was I P TAR 7Y
established that they allow a woman to remarry on the LTIV DN T BN TY PROWD
testimony of one witness from the mouth of another ¥37.7MDW D TR D1
witness [i.e. hearsay testimony], from a slave, from a DUUN PWAT 02T WON
woman, or from a female slave. Rabbi Eleazer and "D Y IR IR PROWH PR
Rabbi Yehoshua say a woman is not allowed to remarry SARTY

1.

on the testimony of one witness.

See also Mishnah Ketubot 2:6 and 2:9, allowing testimony by a woman that
another woman was not raped.
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Rabbi Akiva ruled: [a woman is not allowed to
remarry] on the evidence of a woman, on that of a
slave, on that of a female slave or on that of relatives.
They said to him: It once happened that a number of
Levites went to Tsoar, the city of palms, and one of
them became ill on the way, and they left him in an
inn. When they returned they asked the [female]
innkeeper, “Where is our friend?”” And she replied, “He
is dead and I buried him”, and they allowed his wife to
remarry. Should not then a kohen’s wife [be believed at
least as much] as an innkeeper!” He answered them:
When she will [give such evidence] as the innkeeper
[gave] she will be believed, for the innkeeper had
brought out to them [the dead man’s] staff, his bag and
the Torah scroll which he had with him.

DHYRY, IR TPy 03T
5V 89172y 70 Dy XY, N
DR D %Y R InOw 0D
12223 YN 12 VIR
DN Y WD 190w
INMPIM DD AR O
TIOR AP, PN

TN, N3N PR PP
DRI PRI NN DR
RN XY 19 108 .INWR
0172 BN PPTIDD I
TIIORY FPPTNDN RN
P10 DR IR I RTIOM
AITTNONY, 2YIN HIM
Rat=hihi7yailaklsie)

While this Mishnah provides that a woman’s testimony is accepted for pur-
poses of allowing a woman to remarry — either without condition (according
to the Sages) or, at least if there is corroborating evidence (according to Rabbi
Akiva) — it is not clear how broadly we can generalize from it. It is likely that
the rabbis were strongly motivated by a perceived need to enable women to
remarry when there was even some evidence that their husbands were dead,
which led to a relaxation of the normal rules of testimony, both to permit a
single witness and to allow that witness to be a woman.

The view expressed in this Mishnah by Rabbi Akiva that a woman’s testi-
mony is accepted only where there is corroborating evidence can also be seen
in an unattributed Mishnah (Gittin 2:7), which provides that even a woman
relative who is not permitted to testify that someone’s husband died is believed
when she brings that person a get from abroad because the get document pro-
vides proof of the divorce.

It is notable that, with one exception, the Tannaitic sources do not state a
reason for the exclusion of women’s testimony. (In the one case where a reason
is given, Tosefta Ketubot 3:3, the stated reason is a concern that the woman’s
testimony would be influenced by others.) This suggests that the assumption
that women do not testify was so pervasive that offering a reason to exclude
their testimony was unnecessary. And yet, in a limited number of specific
instances, the need for a woman’s testimony was deemed great enough to over-
ride this widespread assumption. However, the instances in which a woman’s
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statement was relied on appear to have occurred outside of a formal court
setting, and thus would not constitute formal “testimony.”

Gemara

The primary discussion in the Gemara regarding women'’s ineligibility to testify
is in Bavli Shevuot 30a. Commenting on Mishnah Shevuot 4:1, the Gemara
asks about the source for a woman’s ineligibility to testify and provides three
braitot as proofs. The first is a braita that derives the rule from an interpretation
of Devarim 19:17, which states 2097 75 "Wy owia o yoy (literally, “and the two
men shall stand, between whom the dispute is”). Because the phrase “between
whom the dispute is” clearly refers to the litigants, the phrase “and the two
men shall stand” is construed to refer to the witnesses and thus to require
male witnesses. The braita acknowledges that this is not a strong proof (o
> qwos — and if it is your wish to say [that this is not a proof]) because the
entire phrase could refer to the litigants. It then provides as an alternate proof
the gezeira shava cited by the Sifre: since both 19:17 and 19:15 refer to “two,” in
one case referring to “two men” and in the other referring to “two witnesses,”
the verses taken together refer to male witnesses.

The Gemara then cites a second braita arguing that the phrase “the two
men shall stand” must refer to witnesses rather than litigants since, while
witnesses generally come in pairs, at times multiple litigants might come to
court. Again, the braita acknowledges the weakness of the argument, in this
case because even when there are multiple individuals as parties, there are
typically only two sides to a case (plaintiffs and defendants), and again provides
the gezeira shava argument as a fallback.

The third braita cited asserts that the reference to “two men” must refer to
witnesses rather than litigants because women do come to court as litigants.
Again, the braita acknowledges the weakness of the proof, this time because,
although women are legally entitled to come to court, they typically do not and
instead send agents to appear on their behalf. Yet again the braita falls back on
the gezeira shava argument to conclude that only men may be witnesses. This
Gemara suggests that the disqualification of women as witnesses was a long-
standing tradition that the Gemara struggled to justify. While the justification
appears weak, ultimately the conclusion is upheld.
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The Gemara’s conclusion that women are not eligible to testify is taken
as a given in Bavli Bava Kamma 88a, dealing with the question of whether
a Canaanite slave is eligible to testify. There, Ulla uses a kal v'chomer argu-
ment to assert that if women are ineligible as witnesses, so too are slaves. The
Gemara does not discuss the premise that women are ineligible but instead
considers the various similarities and differences between women and slaves
to determine whether the comparison is valid.

Despite the apparent blanket rule against admitting testimony of women,
the Gemara describes several instances in which the word of a woman is
accepted and treated as credible when significant determinations are at stake.
One example is that of a midwife, in Bavli Kiddushin 73b:

Rav Hisda said: there are three cases where people are
believed at the moment [that the event occurs], and they
are these ...

A midwife, as it is taught: a midwife is believed to say
‘this one [of twins] emerged first [and thus is the bechor],
and this one emerged second.’

Our sages taught: [If several women gave birth at the
same time| a midwife is believed when she says ‘this
[baby] is a Kohen, and this is a Levi, this is a natin? and
this is a mamzer’ [i.e. she is believed to say which baby
came from which mother]. In what case is this said? If no
one contests [her statement], but if an objection was
raised, she is not believed. What type of objection? If we
say it is an objection by one person, doesn’t Rabbi
Yochanan say there is no objection with less than two?
Rather, it means an objection by two [people].

Alternatively, one could say it actually was an objection
by one, and when Rabbi Yochanan said an objection is
invalid if made by less than two that was in a case where
there was a chazakah of kashrut (presumption of legiti-
macy), but where there is no presumption of legitimacy,
even one [challenger] is believed.

LY (RTOM 27 IR
TR ATONRD DN

TR PR NINT PN
RR I NPRIRY 79
ol

A I MR PAINN
mpmm LI m
kil Byiale B 1747}

oY RIP ROW 200N
HY RIP SaR Iy ow
I TIDRITPR W
T RDIR DRDT
WY PR PAY 37 TR
297 KON 2000w MND
20
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MDY PR PAY 37
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2. Natin (Gibeonite) and mamzer are categories of people who are not permitted to

marry into the Israelite community.
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From this Gemara, we see that a woman is seen as credible and her statements
are used to determine facts of monetary significance (which child is the first
born, relevant for inheritance purposes) and personal status (which child is
a kohen or mamzer). If her statement is challenged by two witnesses, they are
believed over her. This is reasonable since Jewish law generally requires two
witnesses and generally does not even accept testimony of a single witness.
However, if her statement is contradicted by a single witness, the Gemara pro-
vides two alternative views. Under the first view, the statement of the midwife
is always upheld over that of a single challenger. Under the alternative view,
her statement is upheld only if there is a “chazakah of kashrut” (presumption
of legitimacy). The commentaries understand this presumption as relating to
the lineage of the baby. However, under the case presented, where the very
issue is which baby belongs to which mother, no baby can have the required
chazakah. Thus, the testimony of the midwife can never survive a challenge,
even by a single witness.

The Gemara in Bavli Yevamot 117b deals with a case where a single kosher
witness testified that a woman’s husband had died, which would make her free
to remarry, and two invalid (female) witnesses subsequently testified that he
did not die. The Sages initially ruled that in such a case the testimony of the
two women would be believed as against that of a single kosher (male) witness,
and the woman would be required to leave her new husband. The Gemara
then qualifies this statement: the two women are to be believed when they
contradict a single man only if they were the initial witnesses and testified to
the death. However, if a man initially testified to the death, even 100 women
cannot negate his testimony. This latter statement is challenged with a braita
which states that whenever the Torah permits a single witness to testify to the
death of a woman’s husband, that testimony can be negated by contrary testi-
mony of two witnesses. The Gemara then reconciles this braita by holding that
the two women are believed only if they came first by establishing a general
rule that the testimony of two women is equal to the testimony of one man.

In Bavli Bava Kamma 114b, the Gemara discusses another area in which
women’s statements are believed for purposes of determining property owner-
ship. The case involves a swarm of bees being pursued by their owner. A state-
ment by a woman (or a minor) that “it was from here that the swarm emerged”
was deemed credible for determining ownership of the bees. However, the
Gemara clarified that this was not formal testimony, and in fact was accepted
only because it was made in an offhand manner (omn *05 proon).
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In summary, the Mishnah and the Gemara seem to reflect a general prin-
ciple that women are not acceptable as witnesses but without articulating a
reason for this exclusion. However, these texts contain several instances in
which women’s statements are relied on for making determinations, includ-
ing those with significant consequences. Yet the instances in which women’s
statements are relied on are either not formal court cases (e.g., the midwife,
the swarm of bees) or involve the special circumstances of testimony regarding
the death of a woman’s husband, where the rules of testimony were relaxed to
provide that a single witness, even one not otherwise eligible to testify, was
sufficient. Even in the latter situation, women’s testimony was accepted over
that of a man only when it would serve to facilitate the policy goal of enabling
the widow to remarry.

Rishonim, Shulchan Aruch, and Rema

The Sefardic poskim generally take a hard line against admitting women’s
testimony, even when women are the only available witnesses. For example,
Rambam in Hilkhot Nizikei Mamon (Laws of Monetary Damages) 8:13 states
the following:

Damages should not be collected ... unless definite
proof is brought with witnesses who are acceptable
to testify. We do not say that since only shepherds,
servants, and the like are found in the stables of
horses, the stalls of cattle, and the corrals of sheep,
their testimony should be accepted if they testify
that one animal damaged another. Similarly, if
minors or women testify that one person injured
another or caused another type of damage [one
might think] that we rely on them. This is not so.
Rather, financial redress is required on account of
witnesses only when the witnesses are acceptable
with respect to other kinds of testimony...

TPRIINONR PO PPN PR
PR DO DY, A
PR PRI DRI IR ROY

TP 1D OO APTING
DI DTAYT ROR NS TR
WO YTYI DR, JIIREP
D YW — W IR IR N7
DINW D3 N DI0P IPYIT DN N
PR IRYAITYTN, TR Dan
NOR ;127277 PR.PDY oD —
,D7T3 9D 5P 1Iam P PR O
PYFD DWW DY VI TY

L JITY INY

Similarly, writing in response to a question about a dispute regarding whether

a woman transferred ownership of synagogue seats to her son, the Rashba (R’

Shlomo ibn Aderet, 1235-1310, Spain) states, in Responsa, Vol 5, #130:
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Know, that the testimony of women, even if there PP DN DRY, DI YW YT
are a thousand [women)], they are all equal to the PRY, MR TV 7Y 110,558
testimony of one, and their testimony is not TNOON 2T RON, T INTY
testimony except in matters of prohibitions. ... 18D 19 DARSN INY.L... 7202
And maybe you found one of the Rishonim [who DWIHTY IPHI DN
held that the testimony of women is valid] in the 2151, OIS P22 DY Mawy
place where women sit in the synagogue because it PRY, DI TIPD DI NI
is a place just for women and men do not enter DWITY YW D D01 DWINT
there when women are sitting there. But we do not D737 YT RD NNY.OW MAawy
know of such things, and never heard of them, NRTPRY, DN NYPL KDY, 1O
and they are not worthy to be relied on. .amhy b

The Rashba finds the situations in the Gemara where a woman’s statements
were relied on to be not applicable to the case at hand. In the case of the
midwife who was relied on regarding which baby was the bechor, he states
that such reliance is necessary because there is no other way to determine the
facts since men are not present in the birthing room. And in a case described
in Bavli Niddah 48b, where a woman was allowed to examine (and presum-
ably testify) whether a girl had two pubic hairs, he states that the testimony
is allowed only because the underlying physical evidence was available even
without her testimony. However, he concludes, in a case involving monetary
matters, women’s testimony is not considered testimony at all, and even 100
women are not treated as a single witness.

The Ashkenazic Rishonim are more willing to accept women’s testimony
in certain, albeit limited, situations. In a frequently-cited responsum, #353
(stman »w), the Trumat HaDeshen (R’ Israel Isserlein, 1390—1460, Austria)
deals with a case of disputed seats in the women’s section of a shul. One
claimant, Leah, brought two women witnesses that the seats belonged to her.
The second claimant, Rachel, brought a single male witness to support her
claim. The Trumat HaDeshen sets the stage for his decision with a very strong
statement regarding the acceptability of women’s testimony in appropriate
circumstances:
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And even though, as a general matter, female
testimony has no value, on this matter where women
are likely to be more attentive than men, it is better
to believe them. And so I have found cited from a
great posek that women are believed to testify
regarding a widow that she wore particular clothing
while her husband was alive, since men do not
typically look at women’s clothing; and he brought
proof from that which was said [in the Gemara,
Kiddushin 73b]: three are believed regarding the
bechor, the midwife immediately [after birth]. Thus,
on matters where men are not likely to know, we
believe women, even to extract money like in the
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case of the widow’s clothing. And it seems that with
regard to seats in the women’s section of the syna-
gogue, men are also not likely to know which seat
belongs to this woman and which to that woman.

The Trumat HaDeshen goes on to acknowledge that the Gemara in Bava
Kamma 15a states that, in cases of monetary damages, acceptable witnesses are
free men and Jews. But he argues that this statement intends to exclude slaves
and non-Jews, who lack either legally recognized kinship relationships (in the
case of slaves) or an obligation to keep mitzvot (in the case of non-Jews). He
thus claims that the statement in the Gemara is not meant to exclude Jewish
women, who have neither of these deficiencies.

Accordingly, he concludes that if Rachel had a presumption (chazakah) of
ownership of the disputed seats but Leah had two female witnesses supporting
her claim, Leah could take the seats away from Rachel based on the testimony
of the two female witnesses. However, the situation would differ if Rachel had
a single male witness against Leah’s two female witnesses. In such a case, based
on the Gemara in Yevamot 117b, the two sides would be considered of equal
weight, and the disputed seats would be awarded to the woman who had the
presumption (chazakah) of possession.

This teshuva takes the idea of women as witnesses to an entirely new level.
Whereas the Gemara treats women as credible and relies on their statements
for making important determinations, it for the most part does not recognize
their statements as formal testimony. By contrast, the Trumat HaDeshen is
willing to accept women’s testimony in a formal court setting as the basis
for a plaintiff winning a monetary judgment. Thus, the teshuva goes a long

78



RABBANIT GLORIA NUSBACHER

way toward establishing the admissibility of women’s testimony in financial
disputes. However, the scope of this decision is very limited. First, it is limited
to matters in which women are likely to pay attention to the facts and men
are not. Perhaps more important, in any case in which the testimony of two
female witnesses is challenged by that of a single male witness, the testimonies
cancel each other out.

The Shulchan Aruch (Choshen Mishpat 35:14), following the Sefardic
tradition, makes the blanket statement that women are ineligible to testify.
However, the Rema (R’ Moshe Isserles, 1530-1572, Poland) disagrees, making
the following comment:

And all of these invalidations [of women witnesses]
apply even where valid male witnesses are not
typically found (citing Rashba, Rambam, and the
Beit Yosef). And all of this is according to the strict
letter of the law. But there are those who say that
there is an ancient takana (enactment) that in a
place where men are not typically present, such as
the women’s section of a synagogue, or in other
happenstance circumstances where women, but not
men, are typically present — such as to say that a
particular woman wore certain clothing and they
belong to her — where men do not typically pay
particular attention to such matters, women are
believed (citing the Trumat HaDeshen and the
Agudah). And accordingly, there is one who wrote
that even a single woman, or a relative or a minor,
are believed regarding assault or embarrassment of a
talmid chacham or other quarrels or informing to the
secular authorities, since there is no way or oppor-
tunity to invite valid witnesses to this (citing
Maharik, Maharam, and Kol Bo). And this is so
long as the plaintiff is certain of his claim (citing
the Maharik).
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In his earlier work, Darchei Moshe (commenting on the Tur, Choshen Mishpat
35:3), Rabbi Isserles provides somewhat greater detail about the ancient takana
regarding women’s testimony, stating that the Maharik ascribes this takana

to Rabbenu Tam, and the Kol Bo ascribes it to Rabbenu Gershom Me’Or
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Hagolah.? The Darchei Moshe states that even though, under the strict letter
of the law, women’s testimony is not accepted even in places where men are
not commonly found, as stated by Rambam and Rashba, these earlier takanot
provided for accepting women'’s statements in cases of assault, embarrassment
of a talmid chacham, and all quarrels where valid witnesses are unlikely to be
present, and states that this is also true in the case of informants. He notes that
the Trumat HaDeshen limits women’s testimony to uncommon, happenstance
situations (“rm%ya *x1px”) where men typically don’t pay attention, as opposed to
most cases of monetary damages, where presumably men are commonly present
and paying attention. However, he goes on to say:

However, it appears to me that in matters of assault ~ m>ammxo793737 IR

or injuries, women are believed, as stated by DI 137 927) FIDRI D)
Rabbenu Tam, since this is also not common ... and 5"3195Y ... SFPOw RS 1D 03 T
therefore it seems to me there is no reason to reject PRIRDI DT AT PRI
their words without clear proof. 3

Thus, the Darchei Moshe takes the earlier view of the Trumat HaDeshen,
which allows women to testify regarding “women’s matters” where men are
either not present or not likely to be paying attention, and expands it based
on the takana to include cases of assault or other injury. The theory seems to
be that if the only witnesses to an incident are women, the reasons to admit
their testimony are the same as for cases involving “women’s matters.” The
essential factor is the absence of male witnesses rather than anything inherent
to the incident. However, in line with the ruling of the Maharik, he limits
the admissibility of women’s testimony to cases where the plaintiff has made a
“bari” claim (i.e. a claim in which the plaintiff asserts he is certain).

The Rishonim take two approaches to expand the admissibility of women’s
testimony from the cases described in the Talmud. The first is a case law
approach, exemplified by the Trumat HaDeshen, who reasons by analogy from
the midwife case to accept women’s testimony in other areas where women are

3. See Maharik (R’ Joseph Colon Trabotto, 1420-1480, Italy) Responsum # 179 (
v“yp ), stating that an early enactment of Rabbenu Tam provides that even an
individual woman (or relative) is believed to testify that she saw an assault because
there is no opportunity to invite valid witnesses when there is a sudden event; see
also Sefer KolBo siman 115 (yp) describing the takana of Rabbenu Gershom, which
cites the enactment of Rabbenu Tam.

80



RABBANIT GLORIA NUSBACHER

likely to be the only witnesses present. He continues the limitations set forth
in the Talmud regarding the nullification of women’s testimony when there is
conflicting testimony from a male witness. The second approach is a legisla-
tive approach, exemplified by the takana of Rabbenu Tam, which extends the
admissibility of women’s testimony to cases of assault and other situations that
arise suddenly in places where men might be present but happened to not be
present at the time of the incident. The takana seemingly does not address
the acceptability of women’s testimony if there was conflicting testimony from
a male witness. However, the takana adds a new limitation: the woman’s tes-
timony is admissible only if the injured person can state with certainty who
injured him (i.e. can make a “bari” claim). The admissibility of women’s testi-
mony only where the plaintiff makes a “bari” claim seems to be a throwback
of sorts to the cases in the Mishnah (Yevamot 16:7 and Gittin 2:7) in which
the woman’s testimony is believed only with corroborating evidence. In the
case of a “bari” claim, the certainty of the plaintiff provides some corrobora-
tion. However, it is not clear why such corroboration was deemed necessary,
given that, in the absence of conflicting testimony, the midwife’s testimony
was accepted without need for corroboration.

It is interesting that the Rema takes as his premise that women’s testimony
is inadmissible. In his view, the takana does not change this formal exclusion
of women’s testimony. He describes the takana as providing that “we believe
women” (mimx) ow1) in the situations covered by the takana without expressly
calling their statements testimony. As a result, the Rema creates a hybrid situ-
ation: women are not eligible to give formal “testimony,” but their statements
are relied on to determine the outcome of certain court cases.

Acharonim

Several Acharonim comment on the Rema’s statement in Choshen Mishpat
35:14 and try to limit its scope. The Me'irat Einayim (R’ Yehoshua Falk, 1555~
1614, Poland) states (in Choshen Mishpat 35:30) that the Tur (in Choshen
Mishpat seif 408) cites the Rambam’s position that only kosher witnesses can
be relied on in cases involving monetary damages (pp»3). He further states
that neither the Tur nor the Shulchan Aruch nor the Rema himself say that
the ancient takana referred to by the Rema is strong enough to allow women
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to testify in cases of monetary damages. In support of his position, the Me’irat
Einayim cites the Trumat HaDeshen (se’if »w) as well as Darchei Moshe
on Choshen Mishpat 35:13 and 408. This appears to be a misreading of the
Darchei Moshe on Choshen Mishpat 35, which describes the takana as cover-
ing assaults (mxor1) and quarrels (mvwp 927 %) and extends it to other forms of
injury (mban). Moreover, while the Rema does not comment about women’s
testimony in siman 408 of the Shulchan Aruch, the Darchei Moshe’s com-
ment on siman 408 of the Tur refers to his comments on siman 35, indicating
his belief that the expanded approach to women’s testimony described there
applies as well in cases of monetary damages.

The Shach (R’ Shabbetai Kohen, 1621-1662, Eastern Europe) states that
while the Maharshal allowed women’s testimony, it was only in the absence
of a chazakah regarding ownership of the property in dispute. If there was a
chazakah of ownership for three years, it would outweigh any testimony by
women to the contrary. He also states that, in any case, the testimony of a
single male witness outweighs the testimony of two female witnesses, again
citing the Maharshal.

The Nodah B’Yehudah (R’ Ezekiel Landau, 1713, Poland — 1793, Prague)
issues a responsum (Choshen Mishpat #58) (jwin — x33n X7 79%02 390 0w
m 10 bown) elaborating on the issue of women’s testimony. The case involved
a situation where, several days after the occurrence of a theft, two women
testified that they had seen the stolen items in a certain person’s home, and the
accused person denied stealing them. The Nodah B’Yehudah noted that, with
respect to an occurrence in a place where women are typically found and men
are not, women witnesses would be believed even without the takana referred
to by the Rema, based on the midwife discussed in the Gemara. However, since
this theft occurred under circumstances where men and women were equally
unlikely to be found, as is the case in most instances of assaults and quarrels,
the only basis for admitting the women’s testimony was the takana referred to
by the Rema. Yet the takana, as described by the Rema, would permit using
women’s testimony only where the plaintiff made a “bari” claim against the
accused. In this case, although the plaintiff could state with certainty that he
had been robbed, he was not certain of the thief. Thus the takana would not
allow for admitting the women’s testimony in this case.

However, the Nodah B’Yehudah goes beyond this reason to reject the
women’s testimony. He states that even if the plaintiff had made a “bari” claim
that he had seen the stolen items in the accused’s home, the women’s testimony
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would not be admitted. Unlike the situations covered by the takana, where the
assault or quarrel occurred suddenly and the only possible witnesses were on
the scene at that very moment, the women here did not testify that they saw
the theft being committed but only that they had seen the stolen items in the
accused’s home. Thus, it was possible that there could be male witnesses who
also saw the items in the accused’s possession. The Nodah B’Yehuda declines
to extend the takana to this situation. He concludes his teshuva by clarifying
that he is not deciding that the women’s testimony would be accepted if they
had in fact witnessed the theft, but that there is room to reach such a decision
in those circumstances.

The Aruch HaShulchan (Rabbi Yechiel Michel Epstein, 1829-1908,
Lithuania) takes a more complex position. In his discussion of invalid wit-
nesses (Choshen Mishpat, siman 35, s¢’if 13), he begins by stating that we
do not accept the testimony of invalid witnesses even if there are no valid
witnesses. He then refers to the early takana discussed by the Rema as well as
the various limitations on admissibility of women’s testimony raised by other
poskim, describing the position that women’s testimony is accepted in places
where women are commonly found and men are not and the view that women’s
testimony is accepted regarding assault, embarrassment of a talmid chacham,
other quarrels and disagreements, and informants. However, in line with the
Rema, he limits reliance on women’s testimony under the takana to cases where
the plaintiff has direct knowledge that enables him to make a “bari” claim.
Moreover, in reliance on the Schach, he holds that, even after the takana, a
single valid (i.e. male) witness is believed more than any number of invalid (i.e.
women) witnesses, and, in reliance on the Maharshal, he holds that the tes-
timony of women does not override the presumption of possession (chazakah).
He then cites the position of the Nimukei Yosef that, even under the takana,
women’s testimony is accepted only when the essence of the matter is already
known and not denied by the defendant, in which case the women’s testimony
is permitted to supply the details. But if the only knowledge of the event is from
the women’s testimony and the defendant completely denies the claim, we do
not judge based on their testimony. Here, again, we see a requirement that the
woman’s testimony needs some corroboration coupled with a belief that the
women’s testimony can be overridden by contradictory male testimony.

However, in his discussion of Laws of Monetary Damages, (Choshen
Mishpat, siman 408, se¢’if 1—2), the Aruch HaShulchan takes a more expansive
view of the admissibility of women’s testimony and does not mention any of
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the limitations he described in siman 35. He begins his discussion of damages
for causing injury by reiterating the Rambam’s ruling that such damages are
only payable based on the testimony of valid witnesses. He goes on to say
that the Rema had already limited this ruling to the strict letter of the law
and had ruled based on the earlier takana of Rabbenu Tam that, in a place
where no valid witnesses were present, we accept the testimony of invalid (i.e.
women) witnesses. He notes that the Me'irat Einayim argued that the earlier
takana applies only in uncommon occurrences but not in cases of monetary
injury, which are common. To this point, the Aruch Hashulchan responds in
extremely strong language:

F'RD153I 1 OPNS DD DT FIPI PRIT 11 AP 8D 2"RT R

And I was shocked because if this is so, there is no room left to
survive, because from where will parties get valid witnesses to [various
forms of property damage].

He speculates that the primary reason people opposed allowing testimony of
invalid witnesses was out of a concern that such witnesses would be more likely
to accept payment from one of the parties to testify falsely. His solution is to
give the beit din the power to reject testimony of invalid witnesses that it finds
not credible and to admit testimony that it believes would lead to a correct
judgment. He believes that this approach is necessary:

2T IMIN PRI DDTIDM MR MTH 1M 10 TN NN N DRY

Because if you do not say so, the fields, gardens, and orchards will be
destroyed and there will be nobody to respond.

It is difficult to reconcile the statements of the Aruch HaShulchan in these
two simanim. However, one possible reading is that, while he acknowledges
that, as a legal matter, the halakha contains these limitations on women’s
testimony, he believes that in judging actual cases, there is room for a beit din
to consider women’s testimony if it determines that their testimony is necessary
to reach a correct judgment. Yet even in his discussion of the limitations on
women’s testimony, the language of the Aruch HaShulchan displays a subtle
development in the thinking about women’s testimony. Whereas the Rema
avoids using the word testimony (m7y) regarding women’s participation in court
proceedings, and instead speaks of women’s “statements” (om127) and that
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women “are believed” (mmx) ows), the Aruch HaShulchan discusses women’s
statements in court proceedings using the language of testimony (m7y).

Conclusion

Although, on its face, the Torah does not expressly specify a gender require-
ment for testimony, from the time of the Mishnah, the Torah verses have
been interpreted to exclude women as valid witnesses. Nevertheless, both
the Mishnah and the Gemara contain specific examples of situations where
women’s statements were relied on, most notably the midwife’s statements as
to which child was born first and which child was born to which mother, thus
establishing a precedent that, in the absence of other witnesses, a woman’s
“testimony” could determine both economic and personal status questions.

The Sephardic Rishonim, most notably the Rambam and the Shulchan
Aruch, followed the Talmudic general rule that women’s testimony is inadmis-
sible and do not include any of the contrary examples as normative halakha.
However, the Ashkenazic Rishonim not only rely on the Talmudic exceptions
to the general rule but expand them. The first expansion reflects a case law
approach that extends the principle behind the midwife to other situations
where women were likely to be the only available witnesses, such as regarding
transactions in the women’s section of the synagogue. The second expansion
is a legislative enactment (takana) by Rabbenu Tam that accepts women’s state-
ments in court proceedings regarding incidents, such as assaults, that arose
suddenly in places where men might have been present but were not present at
the time of the incident. Each of these expansions comes with its own limita-
tions. Under the case law approach, women’s “testimony” could be nullified, or
perhaps outweighed, by the contrary testimony of a single male witness. Under
the takana, women’s “testimony” was not admissible unless the plaintiff could
make a definite (“bari”) claim. The Rema preserves both of these expansions
while seemingly taking pains to avoid referring to the women'’s statements as
testimony.

The Acharonim try to limit the scope of the Rema’s rulings by focusing
on the limitations on women’s testimony but do not deny that there were
some limited, instances in which women’s statements would be admissible. The
Nodah B’Yehuda, in his teshuva, expressly acknowledges both the case law and
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takana as bases for accepting women’s testimony (at times even referring to it
as testimony) while finding that neither applied in the particular case. The
Aruch HaShulchan, in his discussion of valid and invalid witnesses, preserves
both the expansions regarding the acceptance of women’s statements in court
proceedings and the limitations on admitting such statements. However, he
gives added legitimacy to such statements by referring to them as testimony.
Moreover, in his discussion of the laws of monetary damages, he disagrees with
poskim who limit the admissibility of women’s testimony and, in extremely
strong language, urges judges to consider women’s testimony where it is neces-
sary to reach a correct result.

Thus, over time we have moved, very gradually, from categorical state-
ments of the inadmissibility of women’s testimony to reliance on women’s
statements in court proceedings in limited situations to the labeling of such
statements as testimony and to the call by a major posek for judges to rely on
women’s testimony whenever necessary to reach a correct judgment.
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